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As we begin December, employers are facing a last minute change to the new overtime rule, 

which will no longer be effective on December 1, 2016.  Employers are also facing a new 

presidency which will affect the workplace. President-elect Trump has vowed to repeal the 

Affordable Care Act, and his victory could lead to many other potential reforms in tax, 

immigration, and workplace flexibility.  As we prepare for the holidays, this month’s article will 

help employers prepare for uncertainty relative to the new FLSA overtime rule and will also help 

you prepare for some of the policies President-elect Trump may introduce in the coming months.  

 

FLSA Overtime Rule Change Halted 
 

The FLSA reforms that would have taken effect on December 1, 2016, have been put on hold by 

a federal court judge.  The U.S. District Court for the Eastern District of Texas issued nationwide 

injunction on November 22, 2016, which put a hold on the changes to the overtime rule under 

the Fair Labor Standards Act (“FLSA”).  While the injunction is not permanent, the future of the 

overtime rule is now uncertain.   

 

As a reminder, the new rule would have raised the salary threshold for exempt employees to 

maintain exempt status from $23,660 to $47,476 per year beginning on December 1, 2016. An 

employer has no legal obligation to undue changes or to revert back to the current rule if they 

have already reclassified employees as nonexempt or increased salaries to comply with the new 

threshold.  However, any increased salaries or overtime wages that have been paid previously 

cannot be recouped and the pros and cons of reverting back to previous salaries should be 

carefully considered, particularly from the prospective of employee morale. If the changes were 

being made on December 1, 2016, employers have the option and may have already advised 

employees that the changes to their classification have been postponed in light of the recent 

freeze on the new overtime rule and the outcome of the case challenging the rule in Texas Court.  

We will continue to keep you updated on the outcome of the new overtime rule and the case of 

State of Nevada, et al. v. United States Department of Labor, et al. in the coming months.  

 

Repeal or Modification of the ACA 
 

Trump and Republican leaders are expected to attempt to repeal the Affordable Care Act, but 

may lack the requisite majority in the Senate to repeal the Act wholesale.  Instead, it may be that 

Trump will try to negotiate changes to the ACA, while still keeping insurance market reforms, 

the ban on pre-existing condition limits, and allowing children to stay on their parents’ plans 

until age 26 in place under the ACA.   

 

The main targets of the ACA for the Trump administration are the employer mandate, the 

Cadillac Tax, and expansion of HSAs.  If the employer mandate is not fully repealed, it might 

instead be modified so that the definition of a full-time employee is changed from one who 



works 30 hours or more per week to one who works 40 hours or more per week.  Changes to the 

ACA will certainly be front and center once Trump takes office in January 2017.  

 

Other Policy Proposals under President-Elect Trump 
 

Trump’s specific employment policy positions are unclear at this time. However, he has 

indicated that there should be a small business exception to the new FLSA overtime rule once it 

goes into effect (if this in fact happens, which is unclear at this time).  Trump also advocated for 

six-weeks of paid maternity leave, although this will likely be opposed by Congress.  It is more 

likely that a policy incentivizing employers to provide paid leave policies will be adopted.  

President-elect Trump also indicated that he supports equal pay for equal work without getting 

into the specifics and has not yet indicated whether he supports legislation banning 

discrimination on the basis of sexual orientation or gender identity, although expansion of 

legislation beyond government contractors will likely to be met with resistance by the 

Republican-held Congress.  

 

As we count down to the inauguration in January, one thing is clear.  Trump’s presidency and the 

outcome of the new overtime rule are going to have substantial impacts on employers in the 

months ahead and we will continue to keep you abreast of these developments.   

 

As always, please contact Holly Hammer with any questions you may have at 

hhammer@hutchlaw.com or at 919-829-4289. 
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