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GINA gets a New Year Makeover:   

The EEOC’s Proposed Rule on Employer Wellness Programs  

 

 It’s a new year and it looks like its also going be a new GINA.  In October 2015, the 

EEOC issued a Notice of Proposed Rulemaking regarding proposed amendments to GINA that 

will impact employer wellness programs. Considering healthcare and benefits are already giant 

headaches for HR professionals, this proposed rule is worth reviewing.  

 

 Recall that GINA (short for the Genetic Information Nondiscrimination Act) prohibits 

employers from requesting, obtaining, or using health information about an employee or his or 

her spouse, children, or family members.  For employer wellness programs, this creates an 

obvious conundrum since it is difficult to design and administer a wellness program when you 

are unable to collect any health-related data on the participants.  The EEOC’s proposed rule will 

hopefully harmonize this issue.  Below is a summary: 

 

I. Spousal health information is fair game; children’s health information is not. 

 

 Under the EEOC’s proposed rule, employers can collect past and current health 

information on employees and their spouses under certain circumstances and can offer limited 

incentives for providing such information.  Note that the EEOC’s rule would only apply to 

employee and spouse health information – children’s health information is deemed too high of a 

risk of employment discrimination so it’s off limits.  Also note that the “health information” 

permitted under this proposed rule is limited to past and current health issues and does not 

include what has been dubbed “true genetic information” such as DNA and genetic tests.  

 

II. Incentives can be offered but cannot exceed 30% of the total cost of the employer’s 

health plan. 

 

This is the part of the proposed rule that has HR professionals (and their loyal attorney 

friends) scratching their heads.  This is also the section that has been subject to a lot of public 

comment.  Under the EEOC’s proposed rule, an employer can offer monetary or tangible 

incentives to employees and their spouses for relevant health information so long as the total 

value of the incentive does not exceed 30% of the total cost of the health plan. The tricky part 

comes when a spouse is also a wellness program participant and therefore subject to an incentive 

as well.  In these cases, the employee and the spouse have to split the incentive with the 

employee’s incentive valued no more than 30% of the total cost of his or her “self-only 

coverage.”  Trust that you are not alone if you have no idea what this means. It is terribly 

confusing so here is an example: 
 

Mark and Robert are married and both have health insurance through Mark's Employer.  Their family 

health plan coverage costs about $14,000 and includes a wellness program.   Because the maximum 

inducement is 30% of the total health plan ($14,000) Employer can only induce Mark and Robert with 

something worth $4,200.  

 

This $4,200 inducement is split between Mark and Robert.  Mark's "self-only" coverage is worth 

$6,000.  Any inducement offered for Mark's info can only be worth 30% of the self-only value - so no more 

than $1,800.  Because the total inducement is split, any inducement offered to Robert as the spouse can 

only be $4,200 minus $1,800 so $2,400.  
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III. Notice and confidentiality are really, really important. 

 

In order to get spousal health information, the spouse must give “prior, knowing, 

voluntary, written consent.”   This means the spouse must sign a document prior to providing any 

health information without any duress (and before having those few glasses of wine at dinner).  

Regarding confidentiality, it cannot be waived by the employee or his or her spouse as a 

condition for the incentive.   Due to the sensitive nature of health information, it must also be 

stored and treated as highly confidential in a separate medical file per employee.  

 

The comment period for this proposed rule ended on December 29, 2015 so look out for 

the final rule in 2016.   

 

Ashley L. Felton is a partner at Felton Banks, PLLC in Cary, North Carolina and a 

member of the RWHRMA Government Affairs Team.  You can contact Ashley at 

ashley@feltonbanks.com or 919.694.0001.  You are also invited to follow her blog at 

www.feltonbanks.com. 
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